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those interested as long as they remain available. 
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or before March 15, 1926. 
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HE Federal Trade Commission Service not only reports all complaints 

issued by the Federal Trade Commission as soon as released, the 

subsequent orders of the Commission, and all court decisions upon 
them, but it provides the subscriber with summaries of all such matters 
since the Commission was created. 


This matter is indexed, first by names of respondents, second by business 
of respondents and third by nature of the practices complained of. So 
the subscriber not only keeps informed as to current matters connected 
with the Commission, but is able to study the whole history of any one type 
of action, or of all actions taken in relation to one type of business practice, 
or in relation to any one line of business, or of all actions taken against any 
one business firm or individual or association. 


In addition to this complete docket of complaints and report of court 
decisions, the Service contains, and keeps up to date, the conference 
Rulings and Miscellaneous Statements of Policy of the Commission, its 
Rules of Practice, and the full text of the Federal Trade Commission Act, 
and the Federal (Clayton) Anti-Trust Act. 
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The Corporation Journal is gy ee by The Corporation Trust 
Company monthly, except in July, August and September. It will be 
mailed regularly, postpaid and without charge, to lawyers, accountants, 
corporation officials, and others interested in corporation matters, 
upon written request to any of the company’s offices, 


When it is desired to preserve the Journal in a permanent file, a 
special ring binder will be furnished at cost ($2) and thereafter each 
copy will be punched to fit the binder. 


The Corporation Trust Company, publisher of the pees was 
founded in 1892 to gather and compile for lawyers official information 
in regard to the laws, regulations, court decisions and local practice in 
various states relating to the organization, qualification, taxation and 
maintenance of business corporations; and to assist attorneys in the 
details of organization or qualification in any state. 


For the conduct of this branch of its business the company now has 
offices and representatives in wa state and territory of the United 
States and in every province of Canada. It furnishes complete and 
up to the minute information, precedents and assistance in drafting 
all required papers for incorporation or qualification in any state 
territory or province, and under the attorney’s direction performs all 
necessary steps, and furnishes the statutory office or agent required. 
This service is rendered to members of the bar only. 


Because of the unique organization thus built up, especially trained 
and experienced in the gathering and furnishing of exact official in- 
formation, it naturally fell to the lot of The Corporation Trust Com- 

any to originate and furnish, as they became needed, The Federal 
ax, Federal Reserve Act, Federal Trade Commission, Supreme Court 
and New York Tax Services; The Corporation Tax Service, State and 
Local; The Stock Transfer Guide and Service (covering all requirements 
under the various state Inheritance Tax and Federal Estate ax Laws, 
the various state probate laws, and the Uniform Requirements of the 
New York Stock Transfer Association, relating to the transfer of 
corporation securities); The Congressional Service (covering proposed 
legislation in Congress); and special services to lawyers and their clients 
having business to take up with committees, commissions, boards or 
officials at Washington. 


Incorporated under the banking law of the State of New York, and 
its affiliated company incorporated under the trust company law of 
the State of New Jersey, the company is also qualified to act for cor- 

rations as Transfer Agent or Registrar of their securities, or as 

rustee, Custodian of Securities, Escrow Depositary, or Depositary 
for Reorganization Committees. As an adjunct to these services it also 
assists counsel in procuring the listing of securities on the New York 
Stock Exchange. 


Details of any of these services will gladly be furnished at any of 
the company’s offices. ; 
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(The Corporation, Trust Co. of America) 


Being incorporated under the Bankin 
Law of New York, and its affiliat 
company incorporated under the Trust 
Company Law of New Jersey, the 
combined assets always approximating 
a million dollars, this company — 


Having offices and representatives in 
every state and territory of the United 
States and every province of Canada 
and a large, trained organization at 
Washington, this company — 


—ieauhions sthannaye SAS ote, — acts as Transfer or Co-Transfer 
eee cee aces Agent = Registrar for the securities of 
or incorporation or qualification CONpCERSIORS; 
in any jurisdiction; 


—acts as Trustee, Custodian of Securi- 
ties, Escrow Depositary, or Depositary 


—files for attorneys all papers, for Reorganization — 


holds incorporators’ meetings, 
and performs all other steps ne- 
cessary for incorporation or qual- 
ification in any jurisdiction; 


—naturally (as a result of the great organization and facilities thus 
maintained) and necessarily (because of the important functions it 
performs for lawyers) keeps constantly informed of the official mat- 
ters—legislation, court decisions, and the rulings and regulations of 
various governmental bodies—which relate to taxation, transfers 
of securities, regulation of business activities, etc., and furnishes 
such information, where desired, on an annual basis in the form of 
the following Services:— 


The Federal Tax Service 
Corporation Tax Service, State and Local 
New York Tax Service 
Congressional Legislative Servic- 


— furnishes, under attorney's 
direction, the statutory office or 
agent required for either domes- 
tic or foreign corporation in any 
jurisdiction; 


—k 1 informed of all” > . 
iets tome t to be paid on re- Federal Reserve Act Service 
y h 


ports ae = - etant Supreme Court Service 


poration and any states in which Federal Trade Commission Service 
it may qualify as a foreign z ‘ e 
corporation ; Stock Transfer Guide and Service 
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Importance of Timely Filing of Reports 


A recent decision by the Supreme 
Court of Colorado illustrates the 
importance of filing reports within 
the time fixed by statute and paying 
fees in connection therewith suf- 
ficiently in advance, especially 
where the payment is by check. 
A creditor of the Big Thompson 
Hotel & Development Company, a 
Colorado corporation, brought an 
action against the officers and 
directors of the corporation per- 
sonally to recover upon a debt due 
from the corporation under the 
provisions of section 2312, C. L., 
1921. This section makes “all the 
officers and directors * * * jointly, 
severally and individually liable 
for all debts of such corporation 
* * * that shall be contracted 
during the year next preceding 
the time when” the annual report 
should have been made and filed 
in the event that it is not filed. 
The report in question should have 
been filed according to the statute 
not later than March 1, 1924. The 
report was mailed in Denver on 
February 28, 1924. Accompanying 
the annual report was a check pay- 
able to the secretary of the corpora- 
tion but not indorsed by him. The 
Court concludes that it may be 
assumed that the annual report was 
lodged in the office of the Secretary 
of State on February 29, 1924, but 
that it was not filed. The Secre- 
tary of State had a right to treat 
the report as not filed and refused 
to file it until the fee was paid 
and that the receipt of the check 
Was not payment of the fee. 
It was found that. the report was 
not filed until March 4, 1924, three 


days too late. The Court further 
says that the Secretary of State 
was not obliged to treat a check, 
even though properly indorsed as 
payment of the fee, and calls 
attention to the fact that the statute 
provides that the Secretary of State 
“shall not file’ the annual report 
“unless all fees” are paid. In the 
instant case the Secretary of State 
did not have to file the report until 
he was paid his fee or was assured 
that the check was collectible. 
Therefore the failure to properly 
transmit the fee made the president 
and secretary of the corporation 
individually liable for all debts 
“contracted during the year next 
preceding the time when” the 
report should have been filed, even 
though the report was presumed to 
have been in the hands of the 
Secretary of State prior to the due 
date. (Sherman v. Credit Finance 
Corporation, 241 Pac. 722.) 


To keep safely within the many 
laws of the various states that refer 
to the filing of reports and payment 
of taxes report and tax calendars 
should be kept and care should be 
taken to allow a sufficient time for 
transmission by mail and for the 


‘clearing of checks and other mat- 


ters in connection therewith where 
payment is made in that manner. 
The most efficient precaution 
against errors in this regard is 
secured by those who subscribe to 
the Report and Tax Service main- 
tained by The Corporation Trust 
Company. Detailed information in 
regard to this service may be 
secured at any of our offices. 
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Domestic Corporations 


Colorado. 


Conversion of stock by officer of company. In an action against an 
officer of a corporation for conversion of corporate stock it was claimed 
as to one of the certificates that there could be no conversion because 
the stockholder had not indorsed or assigned the certificate and that 
therefore it could not be transferred to anyone. The Supreme Court 
of Colorado, says that the answer to this is that the officer converted it 
without any such assignment. He was an officer of the company; he 
took the certificate, and had the stub of the certificate marked, 
“cancelled in office” and “not issued.”” When so cancelled, he had the 
stock issued to another person and finally to his sister. The stock- 
holder was wholly deprived of its use. There was a distinct, unauthor- 
ized act of dominion or ownership exercised by the officer over the 
personal property belonging to the stockholder and as such it con- 
stituted a conversion. Damages in the amount of $20,910 were allowed. 
Minchew v. West, 241 Pac. 541. Danforth & Kavanagh, of Denver, 
for plaintiff in error. Dines, Dines & Holme, Paul P. Prosser, and 
Robert E. More, all of Denver, for defendant in error. 


Delaware. 


Delaware State Bar Association. At the annual meeting of the 
Delaware State Bar Association, held January 8, 1926, the following 
officers were elected: President, Josiah Marvel, Wilmington; First 
Vice President, William F. Smalley, Wilmington; Second Vice President, 
Henry Ridgely, Dover; Third Vice President, Charles W. Cullen, 
Georgetown; Secretary, Charles C. Keedy, Wilmington; Treasurer, 
Thomas C, Frame, Jr., Dover. 


Florida. 


Notice of stockholders’ meeting. By-laws. Quorum. Proxy. Min- 
utes of corporate meetings as evidence. The Supreme Court of 
Florida in a recent decision passed upon the following interesting points. 
(1) Where publication of notice of a stockholders’ meeting as required 
by statute, was not given, and there was no waiver of notice, the action 
taken at such meeting, removing one of the stockholders, who was not 
present and did not participate in the meeting from the office of president 
and director, was illegal and of no effect as to said officer. (2) A corpo- 
rate by-law, providing that no business shall be transacted at any 
stockholders’ meeting unless 75 per cent of the stock is represented at 
such meeting is void, being in conflict with the statute providing that 
“a majority of the stock shall constitute a quorum at stockholders’ 
meetings.” (3) Inthe absence of statute or by-laws requiring it, it is not 
essential that a person to whom a proxy is given by a stockholder should 
himself be a stockholder. (4) The general rule is that the minutes of 
corporate meetings are prima facie evidence, and usually the best 
evidence, of what they purport to show as to corporate business trans- 
acted at such meetings, subject to correction by parol testimony when 
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shown not to be a true record. Gentry-Futch Company v. Gentry, 
106 So. 473. Spencer & Trantham, of Lakeland, and McKay and 
Withers, of Tampa, for appellant. Thomas Palmer and W. B. Dickenson, 
both of Tampa, and Peterson & Carver and C. E. Kensinger, all of 
Lakeland, for appellee. 


Iowa. 


Liability of officers and directors for excessive indebtedness.. This 
is an action at law brought by a creditor of a corporation against certain 
persons as officers and directors, to recover the amount of the corporate 
indebtedness, under the provisions of the statute, on the ground that 
the officers and directors had knowingly consented to an indebtedness 
of the corporation in excess of the legal limit. The Supreme Court of 
Iowa, in disposing of the question adopts the contention of the defend- 
ants to the effect that the liability created by the statute is one in favor 
of the creditors collectively and that the enforcement of such liability 
creates a trust fund in which all creditors become potential beneficiaries; 
that such liability can be adjudged and enforced only in equity and in a 
proceeding wherein all creditors have an opportunity to be heard. The 
court says that the statutory liability is deemed a constructive asset 
of the bankrupt corporation, and that an action at law by one creditor, 
to recover the excess amount due him from the bankrupt corporation, 
will not lie under the statute. Platner v. Hughes et al., 206 N. W. 268. 
Kimball, Peterson, Smith & Peterson, of Council Bluffs, for appellant. 
George Wright and A. G. Kistle, both of Council Bluffs, for appellees. 


a 
Kentucky. 


Rule stated in connection with liability of one corporation for debts 
of another. “In order to hold one corporation liable for the debt of 
another, it must appear that they are the business conduits or the alter 
ego of one another.” The Court of Appeals of Kentucky, in addition 
to the above statement, quotes the following from the case of American 
Railway Express Co. v. Commonwealth, 190 Ky. 636, on the question 
of liability when one corporation purchases the assets of another: “When 
the sale is a bona fide transaction, and the selling corporation receives 
money to pay its debts, or property that may be subjected to the 
payment of its debts and liabilities equal to the fair value of the property 
conveyed by it, the purchasing corporation will not, in the absence of a 
contract obligation or actual fraud of some substantial character be 
held responsible for the debts or liabilities of the selling corporation.” 
Smith et al. v. Henry Knight & Son, Inc., et al., 277 S. W. 290. Trabue, 
Doolan, Helm & Helm, of Louisville, for appellants. Fred Forcht, of 
Louisville, for appellee New Louisville Rendering Co. Graddy Cary, 
of Louisville, for appellee Henry Knight & Son, Inc. 


Maryland. 


Voting trusts. In the article on features of the Maryland corpora- 
tion laws, page 101 of last month’s Corporation Journal, is the statement 
that voting trusts, “not exceeding ten years” are authorized. This 
should have been “five years,” voting trusts being limited to that 
period by statute. 
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Missouri. 


Discussion of ultra vires. The following statement made by the 
St. Louis Court of Appeals sets forth the rule applicable to the defense 
of ultra vires. “It is well settled in this state that the defense of ultra 
vires is not open to a corporation when the contract in suit has been 
fully executed on the part of the other contracting party, and it is not 
expressly prohibited by law. For acts merely in excess of charter ° 
authority, corporations cannot set up the defense of ultra vires when the 
consideration has been received and the transaction executed by the 
other party. Where a certain act is expressly prohibited to a corpo- 
ration by statute, its performance is to be held void, because such is 
the legislative will. So where the consideration of a contract is by law 
illegal, as where the cause of action arises ex turpe. But where the 
act is not wrong per se, and the contract is for a lawful purpose in 
itself, and has been entered into with good faith, and fairly executed by 
the party who seeks to enforce it, the plea of ultra vires by the con- 
tracting party which has received the benefit of the contract is an uncon- 
scionable defense, which may not be set up to exempt from liabi ity 
the party so pleading it. In a collateral proceeding to declare the 
ultra vires acts of a corporation void, it must be shown to be the 
intention of the charter, as gathered from its terms, not only to restrict 
the business of the corporation to certain things, but in addition to 
declare that when it exceed these restrictions the act should be void. 
If such intention does not exist in the charter, the state alone can 
question such acts as ultra vires, except whep the contract is against 
public policy or good morals. In general, the defense of ultra vires 
will not be allowed to prevail when it will not advance justice, but, on 
the contrary, will accomplish a legal wrong. The defense is never 
sustained out of regard for the defendant, but only where an imperative 
rule of public policy requires it.” Marshall v. Knights of the Maccabees 
of the Word, 270 S. W. 418. R. P. & C. B. Williams, of St. Louis 
(John E. Owen, of Detroit, Mich., of counsel), for appellant. Rodgers 
& Buffington, of Mexico, Mo., for respondent. 


New York. 


By-laws provision requiring stockholder selling stock to first offer to 
corporation upheld. In an action involving the validity of a by-law 
requiring stockholders selling their stock to first offer it to the corpo- 
ration, the New York Supreme Court, Appellate Division (Second 
Department), says that such a provision is valid. The acceptance of 
the stock by the stockholders, with knowledge of the by-laws printed on 
the face of the stock certificate, estopped them from questioning its 
validity. "They agreed with their fellow incorporators that before selling 
the stock they would offer it to the corporation, that the corporation 
had an option to buy it or refuse to exercise the option. The court 
further holds that a binding contract was created by the by-law and 
says that restrictions, qualifications, privileges, etc., connected with the 
ownership of capital stock in corporations, are not against the public 
policy of the state and are not unknown to the law. Hassel v. Pohle 









The Corporation Journal 129 





et al., 212 N. Y. Supp. 561. Morris Hillquit, of New York City, for 
appellants. Joseph E. Cavanaugh, of New York City, for respondent. 





























Ohio. 





Where common and preferred stock are of different par values each 
share is entitled to one vote in absence of qualifications or restrictions 
in charter. This action was brought to test the right of certain persons 
to enjoy the office of directors of the Petticrew Real Estate Company. 
It appeared that the common and preferred stock of the company was 
formerly of the par value of $100 but that by an amendment to the 
certificate of incorporation, the common was reduced to $10 a share 
while the preferred remained at $100 and it was claimed that the holders 
of the common stock should have voted on the basis of $100 in money 
value, that is to say one share of preferred to be equal to 10 shares of 
common in voting power. No restrictions or qualifications upon the 
voting power of either stock was made in the certificate or any of its 
amendments. The Supreme Court of Ohio, in passing on the points 
raised says that a corporation by amending its articles of incorporation 
pursuant to statutory authority may provide for preferred and common 
stock of different par values, and when entitled to vote at an election 
of directors, the voting power of all stock pursuant to the statute, is 
one vote for each share, whether common or preferred, there being no 
restrictions or qualifications thereof in the certificate of incorporation. 
Keith et al. v. State ex rel. Mills et al., 149 N. E. 866. Stewart L. 
Tatum, of ae for plaintiffs in error. Otho L. McKinney, Pros. 
Atty., A. . Link, and John M. Cole, all of Springfield for defendants 


in error. 


Oregon. 





Dividends, payment of, as between holders of second preferred and 
common stock. The proceedings in the present case are in effect cross 
suits, in which a common stockholder of the Portland Electric Power 
Company, seeks to enjoin the payment of dividends declared on the 
second preferred stock for certain years, and second preferred stock- 
holders seek to enjoin a dividend declared on the common stock for the 
year 1924. The United States District Court (Oregon) in connection 
with the second preferred stock says that if there was an accumulation 
of net surplus sufficient, after satisfying all prior preferred cumulative 
demands, to pay the interest or any part of it for any given year upon 
the second preferred stock, the holders thereof earned their interest to 
that extent for the year and of right were entitled to their dividend, 
which could not be defeated by the board of directors, except by setting 
aside the surplus for legitimate corporate purposes, and that a mere 
postponement of payment did not impair the right. As to the common 
dividend the court says that although it is apparent that the accumu- 
lated surplus in the year 1924, was ample to pay all back earned interest, 
on the preference stock and the dividend on the common, it is imperative 
under the conditions of the charter, that dividends be declared out of 
the surplus for such earnings before any dividend can be set apart 
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upon the common stock. The court in reaching its conclusion cites 
the cases of Moran v. United States Cast Iron Pipe & Foundry Co., 
Day v. Same, 123 Atl. 546, covering similar transactions and reported 
in The Corporation Journal, No. 131, November 1924, page 197. Collins 
v. Portland Electric Power Co., Kurtz et al. v. Portland Electric 
Power Co., 7 F. (2d) 221. Cravath, Henderson & De Gersdorff, of 
New York City, and Bronaugh & Bronaugh, of Portland, for Collins. 
Joseph S. Clark, of Philadelphia, Pa., for Kurtz, Cowperthwait, and 
Chase. Griffith, Peck & Coke, of Portland, for defendant. 


West Virginia. 


Election of directors. The Supreme Court of Appeals of West 
Virginia holds that where it does not appear by satisfactory proof 
that an attempted election of directors of a corporation at its annual 
meeting was completed, the directors legally serving will continue in 
office until their successors are elected and qualify, the by-laws of the 
corporation providing that the directors shall be elected at the annual 
meeting to serve for one year and until their successors shall be elected 
and qualify. State ex rel. Lee v. Nichol et al., 127 S. E. 193. Poffen- 
barger, Blue & Dayton, of Charleston, for relators. John H. Holt, 
of Huntington, and R. T. Hubard, of Salem, for respondents. 


Foreign Corporations 


Arkansas. 


Facts sufficient to establish corporate existence of foreign corpora- 
tion. In an action by the Netherlands-American Mortgage Bank, a 
foreign corporation, involving the foreclosure of a mortgage, the principal 
contention was that the corporate existence of the mortgage company, 
which was specifically denied, was not established by the testimony. 
There was offered in evidence the certificate of the secretary of state 
authorizing the mortgage company to do business in Arkansas, together 
with a copy of the articles of incorporation, a resolution of the board 
of directors appointing the secretary of state as agent for service and 
the certificate of authority to do business in the state, issued to the 
mortgage company by the secretary of state. These documents were 
all duly certified by the secretary of state as being copies of the originals 
on file in his office and there was also offered the receipts for the annual 
corporation franchise tax paid the state. The Supreme Court of 
Arkansas, in passing on this point says that this evidence was sufficient 
to establish the corporate existence of the mortgage company. One 
of the articles of the charter provided how loans could be made and that 
no loan should be made until it was authorized and approved by the 
board of supervision provided for by the charter, and it was insisted 
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that this authorization and approval was not shown. In connection 
with this point the court says: “Of this contention but little need be 
said. The loan was actually made. The mortgage company paid the 
taxes on the land and received interest on the loans and has obtained a 
decree ordering a foreclosure of the deed of trust and by these acts has 
ratified the mortgage.” American Trust Co. v. Netherlands-American 
Mortgage Bank, 276 S. W. 1010. Cooley, Adams & Fuhr, of Jonesboro, 
for appellant. Coleman, Robinson & House, of Little Rock, for 
appellee. 


Michigan. 


Contract executed by foreign corporation without state involving 
delivery and installation of machinery within state held valid. This 
action is brought by the Westerlin & Campbell Company, an unqualified 
foreign corporation, to enforce a contract entered into at Chicago and 
involving the sale and installation of a refrigerating machine in Michigan. 
The contract provided for the furnishing of an erecting engineer at the 
option of the purchaser, the purchaser to pay for his services and 
expenses. It was shown that the corporation maintained a branch 
agency in Detroit where a small amount of stock was carried for use 
in emergencies. In connection with the contract the Supreme Court 
of Michigan says that doubtless the company’s activities at Detroit are 
such as to fall within the provisions of the act, but its violation of the 
act at Detroit does not render invalid a contract executed outside the 
state and admittedly valid where executed. The act strikes at contracts 
executed within the state, not those executed elsewhere. As to the instal- 
lation feature the court relies on the case of York Mfg. Co. v. Colley, 247 
U. S. 21 (reported in The Corporation Journal, No. 81, page 236) a 
case involving a refrigerating machine of the same make as that inthe 
instant case. In that case the Supreme Court of the United States held 
the installation an incident of the interstate commerce transaction, as 
“generically this must be unless it can be said that an agreement to direct 
the assembling and supervision of machinery whose intrinsic value 
largely depends upon its being united and made operative as a whole 
is not appropriate to its sale.” Westerlin & Campbell Co. v. Detroit 
Milling Co., 206 N. W. 371. Barbour & Martin, of Detroit, and James 
H. Baker, of Adrian, for appellant. Baldwin & Alexander, of Adrian, 
and Scott, Bancroft, Martin & MacLeish, of Chicago, Ill., for appellee. 


Unqualified foreign corporation entitled to maintain action in replevin 
to recover possession of property. The Supreme Court of Michigan in 
a recent decision holds that an unqualified foreign corporation may 
maintain an action in replevin to recover possession of property, where 
it appears that the purchaser’s plant has been closed and it has no 
intention of paying the balance due of the purchase price. The court 
in reaching its conclusion relies upon the case of Rex Beach Co. v. 
Garsca, 209 Mich. 692, (reported in The Corporation Journal No. 99, 
page 195) and further says: “If it be conceded that the contract is 
void because the plaintiff had no authority to do business within this 
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State, it does not follow that it must forfeit its property to the defend- 
ant.” Majonnier Bros. Co. v. Detroit Milling Co., 206 N. W. 525. 
Barbour & Martin, of Detroit, and James H. Baker, of Adrian, for 
appellant. Herbert R. Clark, of Adrian, for appellee. 


Mississippi. 
Isolated transaction does not constitute doing business. Agency. 
An isolated dealing within the state by a foreign corporation is not 
“doing business” in the state, so as to require compliance with the 
_ foreign corporation laws. The Supreme Court of Mississippi, holds as 
above in connection with a contract for purchase of newspapers on 
credit, between a foreign corporation and one selling its newspapers on 
his own account. On a question of agency the court says it is clear 
that the contract contemplated a sale of papers by a foreign corporation 
from without the state to a dealer and there is nothing on which to base 
the idea that the dealer became the agent of the foreign corporation, 
for any purpose, any more than does a merchant who buys any product 
under a written contract from a foreign corporation for the purpose of 
retailing it within the state. Item Co., Limited v. Shipp et al., 106 
So. 437. Robt. L. Bullard, of Hattiesburg, for appellant. Currie & 
Currie, of Hattiesburg, for appellant. 


New York. 


County court has no jurisdiction over foreign corporation. The New 
. York Supreme Court, Appellate Division (Second Department), holds 
that a county court has no jurisdiction over a foreign corporation, in 
view of the provision of the Civil Practice Act prescribing that a county 
court shall have jurisdiction of a cause when, other circumstances being 
present, the defendant is a resident of the county. Domestic corpora- 
tions may in certain circumstances be deemed a resident, but foreign 
corporations are not included nor in view of the limitation prescribed 
in the Constitution could they be, for a corporation’s residence is in 
the state of its incorporation, and there only. The word “resident” 
occurring in the Constitution or in a statute ordinarily means an indi- 
vidual or citizen and does not mean a corporation. The above applies 
even though the foreign corporation has its principal place of business 
and main office within the county. Wachtel v. Diamond State Engi- 
neering Corporation, 213 N. Y. Supp. 77. Lincoln B. Haskin, of 
Hempstead, for appellant. Harold L. Haskin, of Hempstead, for 
respondent. 


Pennsylvania. 

Foreign corporation held to be ‘‘doing business” in filling orders 
taken by salesmen, through jobbers. Cheney Bros. case. The Amer- 
ican Tobacco Company maintained a large sales organization in Penn- 
sylvania. The company recognized as its customers only jobbers and 
any merchandise shipped to a retailer, no matter by whom the order 
was taken, was charged by the company to a jobber in the territory, 
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named by the dealer, after the jobber had approved the credit of the 
retailer. The company’s salesmen took orders of two kinds; those 
which were delivered to a jobber and were filled by him directly out of 
stock carried by him and “drop shipments” consisting of orders for a 
quantity of merchandise sufficiently large to be shipped direct from the 
factory to the retailer. All orders were approved and accepted by the 
company in New York and the goods were shipped f.o.b. factory. The 
salesmen were furnished Ford cars and a certain sum of money to stimu- 
late trade among the retail dealers. With this money the salesmen 
purchased from the company’s jobbers small quantities of the various 
products of the company. When a retailer was visited who did not 
carry or did not have in stock the company’s products the salesman 
would sell the retailer for cash out of the stock he carried not more than 
three packages of any given product at the price the salesman had paid 
the jobber. The company had no bank account in the state and paid 
its employees by check from New York. The stationery used did not 
bear the name of the company but of the individual using it. No books 
were kept in the state and the company’s name did not appear in the 
telephone book. The Supreme Court of Pennsylvania in holding the 
company to be doing an intrastate business says that more nearly in 
point than any case cited is that involving the Northwestern Consol- 
idated Milling Company in Cheney Bros. Co. v. Massachussetts, 246 
U. S. 147, decided by the Supreme Court of the United States. As 
to the salesmen the court says: “They actually sell the jobber’s goods, 
and when they take orders, these orders are filled through the jobbers. 
Certainly this amounts to inducing tobacco retailers to buy American 
Tobacco Company products from local jobbers.” The court refused 
to entertain the contention that the resale by the salesmen to re- 
tailers of goods purchased from jobbers was a sale by sample and 
that the company derived no profit on the transaction, saying that 
the company received the profit on the original sale to the jobber. 
Kraus v. American Tobacco Co. et al., 131 Atl. 487. John G. Frazer 
and Reed, Smith, Shaw & McClay, all of Pittsburgh, for appellant. 
Leonard S. Levin, of Pittsburgh, for appellee 


Texas. 


Appointment of receiver for foreign corporation at instance of 
minority stockholders. The present action was instituted by minority 
stockholders of the Berkshire Petroleum Corporation, and resulted in 
the appointment of a receiver to take possession of the property of the 
corporation. It was alleged that the officers of the corporation were 
residents of a distant state and were beyond the jurisdiction of the court 
and that valuable oil leases were about to lapse for nonaction and the 
personal property was being wasted and destroyed. It was further 
shown that the corporation had refused and failed to perform its func- 
tions in drilling for oil and that the bulk of the shareholders (about 
five-sixths of the capital stock) resided in New York. Further that 
the president and board of directors had ignored and disregarded the 
appeals to preserve the property and to give obedience to the laws of 
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Texas in obtaining a permit to do business as is required of foreign 
corporations. The oil leases were on land located in Texas. The 
Court of Civil Appeals of Texas in upholding the appointment says 
that a court of equity at the instance of minority stockholders (except 
perhaps where they own a comparatively small interest) may appoint 
a receiver for a corporation where the business has been mismanaged 
and it is necessary to preserve the property and business and interest 
of the stockholders. Berkshire Petroleum Corporation v. Moore, 
et al., 268 S. W. 484. Seabury, George & Taylor, of Brownsville, for 
appellant. Don A. Bliss, of San Antonio, for appellees. 


‘Taxation 
New York. 


Corporation held not ‘‘doing business” within meaning of tax law 
where its only business consists of receiving and distributing dividends 
on stock held in its subsidiary companies. The New York Court of 
Appeals, in a recent decision upholds the decision of the Appellate 
Division annulling the determination of the State Tax Commission, in 
holding the Butterick Company to be “doing business” within the mean- 
ing of the tax law, on the following facts. The company was incorpo- 
rated under the laws of New York and maintained an office in the state 
where meetings were held, but it transacted no business except to 
receive the income from dividends upon stock and interest upon bonds 
of its subsidiary corporations in which stocks and bonds its entire 
capital was invested. This income was deposited in a bank in New 
York and distributed to its stockholders. The company owned no 
real or tangible personal property within the state and had no em- 
ployees on its payrolls. Its officers received no salary and its office 
was a nominal one for which it paid no rent. It never manufactured. 
or sold any of the articles authorized by its certificate, although some 
of its subsidiaries were so engaged, but during the years in question 
it appeared that the company had on several occasions indorsed notes 
for two of its subsidiaries. The Tax Commission held that such acts 
of loaning credit constituted “‘doing business” within the state. People 
ex rel. Butterick Co. v. Gilchrist, 241 N. Y.89. Albert Ottinger, Atty. 
Gen., (Wendell P. Brown and C. T. Dawes, of counsel), for appellants. 
Herbert Noble and Howard Seay, both of NewYork City, for respondent. 


Franchise taxes held to have priority over creditors when receivers 
carry on business of corporation. Where the receiver of the Island 
Oil & Transport Corporation, a Virginia corporation, carried on its 
business and preserved its rights, the franchise taxes assessed by the 
Commonwealth of Virginia against the corporation are entitled to priority 
of payment over the claims of genuine creditors. The United States 
District Court (Southern District, New York) in holding as above, 
says that the receivers by so doing have exercised the corporation’s 

Tight to existence, conferred upon it by the Commonwealth of Virginia 
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and the price of that right of existence should be paid. Whatever 
benefits there may have been from carrying on the business of the cor- 
poration have accrued to the creditors. New York Trust Co. v. Island 
Oil & Transport Corporation et al.,7 F. (2d) 416. Kohlman & Austrian, 
of New York City, for receivers. Chadbourne, Hunt, Jaeckel & Brown, 
of New York City (William M. Chadbourne and Clinton De Witt 


Van Siclen, both of New York City, of counsel), for noteholders’ 
committee. 


North Dakota. 


Corporate excess tax law unconstitutional. On page 89, of the Jan- 
uary, 1926, (No. 142) number of The Corporation Journal, was 
reported the case of Gamble-Robinson Fruit Co. v. Thoreson, 204 N. W. 
861, in which the Supreme Court of North Dakota held the statute 
taxing corporate excess unconstitutional. With reference to this 
decision, the following is taken for a letter received from T. H. H. 
Thoreson, Tax Commissioner, under date of February 2, 1926: “The 
corporate excess tax law was declared unconstitutional by the Supreme 
Court of the State of North Dakota. We would not attempt to collect 
any corporate excess taxes for 1925 as the action determining the 
validity of the said law was brought as a test suit before any tax was 
collected. We therefore have no taxes to refund and we will not attempt 
to collect any corporate excess tax for 1926 under the said law. The 
law to all intents and purposes has been wiped out.” 


Pennsylvania. 


Manufacturing corporations. Capital stock purchased and returned 
to company not subject to capital stock tax. The Ajax Metal Company 
purchased certain shares of its outstanding stock, cancelled the certificates 
and pasted them to the stub of the stock certificate book from which they 
had been originally detached. The stock was not reissued or voted, nor 
were dividends paid thereon and it was not the intention of the company 
to reissue the stock. The tax sought to be imposed in the instant case is 
the capital stock tax of five mills upon each dollar of the actual value of 
the whole capital stock of all kinds. The company is a manufacturing 
corporation and as such is exempt upon only so much of its capital 
stock as is “invested in and actually and exclusively employed in manu- 
facturing.” The Court of Common Pleas of Dauphin County in holding 
the tax could not be imposed on the stock in question upholds the con- 
tention of the company that the stock is worth nothing in its present 
inchoate condition for the purpose of taxation; that the money paid 
for it has gone out of the treasury and that the company has no prop- 
erty which is taxable, but only the right to subsequently secure property 
in the shape of money, to the extent of its value, by reissuing the stock, 
Such stock is not property or assets. Commonwealth v. The Ajax 
Metal Co., 14 P. C. R. 233. George W. Woodruff, Atty Gen., and 
John Robert Jones, Special Counsel, for the Commonwealth. Synder, 
Miller & Hull, of Harrisburg, for defendant. 
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Federal Tax Matters 


Outstanding features of a few of the many interesting rulings and de- 
cisions reported from January 21 to February 20, in The Federal Tax 
Service of The Corporation Trust Company are briefly summarized here. 
The complete reports should be examined to determine the extent of their 


application. 
are not necessarily final. 


Tax disclosed on an amended or 
delinquent return signed by the tax- 
payer does not constitute a “de- 
ficiency’”’—and interest at the rate 
of 1% per month from the statutory 
due date to the date of payment is 
to be collected on such tax (Part 1, 
93678). . The ascertainment 
of the worthlessness of debts is the 
subject of a District Court opinion 
(Part 1, 93682). British and 
Japanese nationals obtain recog- 
nition for exemption of ship earn- 
ings (Part l, 3735). The 
taxpayer’s motion for judgment was 
granted in a suit for the recovery of 
a tax which, it was alleged, had 
been collected illegally, distraint 
having been enforced after the 
statute of limitations had run on 
collection by “suit or proceeding” 
(Part 1, 93740). . The Senate 
and House being in accord as to the 
normal tax rates and the personal 
exemptions for 1925, the collectors, 
by direction, released Form 1040A, 
as prepared under the provisions of 
the 1924 Act, with a rider in ex- 
planation of the changes which must 
be effected by the taxpayer—the 
normal tax rate to be 144% on the 
first $4,000 of net income in excess 
of personal exemption and credit 
for dependents, and the personal 
exemptions to be $1,500 for single 
persons and $3,500 for married 
persons or heads of families, while 
the credit for dependents remains 
$400 (Part 1, Report Letter No. 12). 

. The articles of the regulations 
pertaining to the returns for in- 
fermation .are amended in recog- 


These decisions and rulings, it must also be remembered, 
The citations are all to the above named Service. 


nition of the increased exemptions 
(Part 1, 93749). A person 
having only a contingent remainder 
interest in property sustains no de- 
ductible loss by reason of destru:tion 
of the property by fire (Bull. V 
(’26)-3, page 9). . The levy 
on bank accounts by collectors to 
satisfy a warrant of distraint is the 
subject of a Solicitor’s Memo- 
randum (Bull. V (’26)-5, page 3. 
. . . The allocation of “cost” to 
the several classes of securities 
received by reason of a corporate 
reorganization such as is provided 
for by Section 203 (b) (2) of the 1924 
Act, is called for in an Income Tax 
Unit Ruling (Bull. V (’26)-6, page 
. The Board of Tax 
Appeals has occasion to classify 
certain debenture stock for income 
tax purposes and holds that the 
taxpayer was not entitled to deduct 
dividends paid thereon or an 
amount for amortized discount on 
such stock (Part 1, BTA Dec. 1220). 
The Gift Tax Law is held to be 
unconstitutional in the first court 
decision under this “form of taxation 
new in both America and Europe.” 
District Judge Augustus N. Hand 
finds that a tax upon an ordinary 
transfer of personal property inter 
vivos, unconnected with the conduct 
of any business, would seem to be a 
direct tax and, there being no appor- 
tioriment, he "denies the motion of 
the collector to dismiss the com- 
plaint (Part 2, 9607). An adju- 
dication of opposite effect follows 
almost immediately, the United 
States District Court for the West- 
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ern District of Michigan upholding 
the Gift Tax Lawonall counts (Part 2, 
§617). The Board of Tax Appeals 
finds it apparent, from the language 
of Section 302 of the 1918 Excess 
Profits Tax Law that its provisions 
were not intended to apply to the 
tax computed under the provisions 
of Section 328, and since the profits 
tax of a foreign corporation must be 
computed under the provisions of 
Section 328 the Commissioner erred 
in applying the provisions of Section 
302 in his determination of a 
deficiency (Part 2, Excess Profits 
Tax, BTA Dec. 1134). . In 
deciding that the Viscose Company 
is entitled to have its tax computed 
under the provisions of Section 210 
of the 1917 Act and Section 328 of 
the 1918 Act, abnormality being in 
evidence, the Board of Tax Appeals 
grants the prayer of the taxpayer 
that the Commissioner select com- 
paratives and determine the amount 
of the deficiency after the com- 
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putation of the tax under said 
sections. Thereupon notice of the 
computation is to be served as 
provided in the Board’s Rule 50, the 
right being reserved to the taxpayer 
to object to said computation and 
show cause at a hearing had thereon 
why the computation of the Com- 
missioner should not be adopted as 
a basis for final settlement (Part 2, 
Excess Profits Tax, BTA . Dec. 
1167). . But in Decision No. 
1170 the taxpayer’s failure to 
adduce evidence with respect to 
proper comparatives prompts the 
Board to direct a computation of 
the tax under Section 328 that shall 
be deemed final. . The selling 
price of corporate stock immediately 
after incorporation is held to be a 
proper basis for measuring the value 
of the property for invested capital 
purposes, including good will ac- 
quired for stock, in the appeal of 
the Schulz Baking Company (Part 
2,Excess Profits Tax, BTA Dec.1179). 


Notes 


Since the last issue of The Journal 
The Corporation Trust Company 
has had the honor of being entrusted 
by attorneys with the incorporation 
of the two largest corporations in 
point of original capitalization in 
this country. First came Standard 
Oil Company of California, with 
fifteen million shares of no par 
value, incorporated in Delaware. 
Just a few days afterwards came 
Ward Food Products Corporation, 
with twenty million shares of no par 
value, incorporated under the laws 


of Maryland. 


Motoramp Garages of America 
has been incorporated in Delaware, 
with $10,000,000 of preferred stock 
and 400,000 shares of common with- 
out parvalue. This is the company 
which controls the ramp method of 


garage construction. The Corpo- 
ration Trust Company handled the 
incorporation for attorneys. 


The state of Mississippi has 
repealed its law taxing the shares of 
foreign corporations held by resi- 
dents of the state. 


Three of the large industrial cor- 
porations organized under the laws 
of Delaware during the past few 
weeks are Standard Forgings Corpo- 
ration, The Brill Corporation and 
E. W. Bliss Corporation. The Cor- 
poration Trust Company handled 
the incorporation details in Dela- 
ware for attorneys in all three cases. 


The Boston office of The Corpo- 
ration Trust Company recently 
handled for Boston attorneys the 
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incorporation of the Melville Shoe 
Company under the laws of Colo- 
rado. 


417 corporations were organized 
under the laws of Delaware from 
January 20 to February 20, as 
against 432 reported in last month’s 
Journal for the preceding 30-day 


The Corporation Trust Company 
has been appointed registrar of the 
preferred and common stock of New 
Era Electric Range Company, Inc.; 
trustee under mortgage securing an 
issue of first refunding and sinking 
fund bonds.of The Brier Hill Col- 
lieries; and transfer agent of Class 


A and Class B stock of Joe Lowe 


period. 


Corporation. 


Some Important Matters for 
March and April 


This calendar does not purport to cover general taxes or reports to other than 
state officials, or those we have been officially advised are not required to be filed. 
The State Report and Tax Service maintained by The Corporation Trust Company 
System sends timely notice to attorneys for subscribing corporations of report and 
tax matters requiring attention from time to time, furnishing information regard- 
ing forms, practices and rulings. 


Avtasama—Annual Franchise Tax payable April 1, but may be paid with- 
out penalty until April 30.—Domestic and Foreign Corporations. 
Annual Franchise Tax statement due between January 1 and 
March 15.—Domestic and Foreign Corporations. 

Arizona—Annual Statement of Mining Companies due between January 
1 and April 1.—Domestic and Foreign Corporations engaged in 
mining of any kind. 

Cautirornia—Report on General Franchise due within 10 days after first 
Monday in March.—Domestic and Foreign Corporations. 

Cotorapo—Annual License Tax due on or before May 1.—Domestic 
and Foreign Corporations. 

Connecticut—Income Tax Return due on or before April 1—Domestic 
and Foreign Corporations. 

Detaware—Annual Franchise Tax due between third Tuesday in March 
and July 1—Domestic Corporations. 

Dominion oF Canapa—Annual Summary due between Arpil 1 and 
June 1.—Domestic companies having capital stock. 

Annual Income Tax Return due between January 1 and April 30 
—Domestic and Foreign Corporations. 

Grorcia—Registration and Payment of License Tax due January 1. 
Delinquent April 30.—Foreign Corporations. 

Kansas—Annual Report and Franchise Tax due between January 1 and 
March 31.—Domestic and Foreign Corporations. 

Mary.tanp—Annual Report due between January 1 and March 15.— 


= Domestic and Foreign Corporations. 
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Massacuusetts—Franchise Tax Return due between April 1 and April 10. 
—Domestic and Foreign Corporations. 

Mississipp1—Income Tax Return due on or before March 15.—Domestic 
Corporations. 

Montana—Annual Report due in April or May.—Foreign Corporations. 

NEBRASKA—Statement to Tax Commissioner due on or before April 15.— 
Foreign Corporations. 

New Jersey—Annual Tax Return due on or before first Tuesday of May. 
—Domestic Corporations. 

New Hampsuire—Annual Return due on or before April 1—Domestic 
and Foreign Corporations. 

New Yorx—Annual Franchise Tax payable on or before March 15.— 
Domestic and Foreign, Real Estate and Holding Corporations, 
Transportation and Transmission Companies, other than those 
subject to the so-called income tax. 

Annual Return of Withholding Agent due between January 1 and 
April 15.—Domestic and Foreign Corporations. 

Nortu Carotina—Income Tax Return due on or before March 15.— 
Domestic and Foreign Corporations. 

Norts Daxota—Annual Income Tax Return due between January 1 and 
March 15.—Domestic and Foreign Corporations. 

Oxn1o—Annual Report due during April—Domestic and Foreign Corpo- 
rations. 

Quesec—Sworn statement for Treasury Department due on or before 
May 1.—Domestic and Foreign Corporations. 

Souta Carotrina—Annual Income Tax Return due on or before March 
15.—Domestic and Foreign Corporations. 

TENNESSEE—Annual Return of Supplemental Information due between 
January 10 and March 15—Domestic and Foreign Corporations. 
Annual Excise Tax Report due on or before May 1,—Domestic and 
Foreign Corporations. 

Texas—Annual Capital Stock Report due between first day of January 
and the fifteenth day of March. 

Annual License Tax due on or before May 1.—Domestic and 
Foreign Corporations. 

Unitep States—Annual Return of Net Income due on or before March 
15.—Domestic Corporations. 

Return of information of dividend payments due on or before 
March 15.—Domestic Corporations and Foreign Corporations 
having an office or place of business in the United States. 

Vermont—Extension of Certificate of Authority due between January 1 
and March 31—Foreign Corporations. 

List of stockholders due on or before April 5.—Domestic and 

’ Foreign Corporations. 

West Vircinta—Annual Report due in April.—Foreign Corporations. 

Wisconstn—Annual Report due between January 1 and April 1.— 
Domestic and Foreign Corporations. 

Income Tax Return due on or before March 15 —Domeitic and 
Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business, 
The Corporation Trust Company publishes the following 
supplementary pamphlets and forms, any of which it is al- 
ways glad to send without charge to readers of The Journal: 


What Constitutes Doing Business. A 128-page pamphlet containing brief 
digests of 301 decisions selected from those in the various states as 
indicating what is construed in each state as “doing business” by a foreign 
corporation in the sense of requiring qualification. 


Safeguarding Stock Transfers. Dealing with the many pitfalls in trans- 
ferring stock on a corporation’s books, and the lability of the company’s 
officers for making unauthorized transfers. 


Delaware Corporations.—This handy pamphlet presents in most convenient 
form for quick reference a digest of the Delaware corporation law, its 
advantages for business corporations, the attractive provisions for non-par 
value stock, both common and preferred, and a brief summary of the 
statutory requirements, procedure and costs of incorporation. 


Shares Without Par Value. Explains some of the advantages of such shares 
and presents brief synopses of the statutory provisions for issue in the 
39 states in which they are authorized. 


Paying Too Much in Taxes. Shows how taxpayers may unwittingly make 
themselves liable for more income tax than is necessary by not observing 
the proper procedure at the time transactions resulting in gain or loss are 
being negotiated. 


When Doing Business Is Illegal. A brief discussion, illustrated by many 
actual examples taken from the court records of various states, of the 
difference between “Interstate” and “Intrastate” business, and the risks 
assumed by a corporation in transacting the latter class of business in a 
state other than that of its incorporation unless license is first obtained. 


Revenue Act of 1926. A reprint of the law as furnished to subscribers to 
The Federal Tax Service of this Company. 


Certificate of Incorporation of Interstate Power Company. An unusually 
interesting example of how both common and preferred stock without 
par value may be handled under the Delaware law. Reprinted by special 
permission of counsel. 


Transfer Requirement Charts. A convenient card on which the principal 
requirements exacted by leading transfer agents for various classes of 
stock transfers are arranged in groups according to the type of name in 
which the stock stands. A useful guide for corporation officials charged 


with the heavy responsibility of making transfers on the company’s 
books. 


Lawyers’ Preliminary Work Sheets. Large sheets for the double purpose of 
reminding counsel of all the various points on which he may need informa- 
tion from his client before starting the preparation of incorporation 

apers, and furnishing a convenient medium on which to record such 
information in rough but systematic form for later reference and check 
up of papers. Furnished in pads of six sheets, 
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Did You Pay More 
Tax Than You Should? 


In spite of all the talk about 
the evasion of income and other 
Federal taxes it is a serious ques- 
tion if there are not more people 
who pay MORE tax than is ne- 
cessary than there are who pay 
less than they should. 


The number of those who pay 
too much and then succeed in 
getting the excess refunded by 
the Government is a matter of 
record. Secretary Mellon re- 
ported to Congress that for the 
fiscal year ending June 30, 1924, 
192,252 taxpayers were paid 
such refunds, the total amount 
refunded reaching the amazing 
figure of $137,006,225. But it 
must be remembered that most 
of these refunds were made be- 
cause those particular taxpayers 
KNEW their rights and knew 
how to prosecute them, and took 
the initiative in doing so. 


Many were obtained because 
of controlling court decisions ad- 
verse to the Government, many 
on argument before the proper 
reviewing officials or bodies of 
the Treasury Department itself. 


As great as the number of both 
classes is there are, we have rea- 
son to believe, many more who 
also pay too much but DO NOT 
KNOW of the court decisions or 
decisions of the Government’s 
reviewing authorities or other 
official material on which to 
press their own claims. 


The time to guard against 
PAYING unnecessary tax or 
OVERLOOKING the right to 
claim a refund for tax paid, is not 
when you make your tax returns, 
but all through the year—when 
the transactions are being negoti- 
ated that will later result in tax 
and when the decisions and 
rulings are being handed down 
that affect the taxes you have 
already paid. The WAY todoit 
is to have The Federal Tax 
Service at hand to keep you in- 
formed of the latest decisions, 
rulings and regulations. 


The Corporation Trust Com- 
pany’s Federal Tax Service is the 
standard authority on official 
Federal tax matters. Write to- 
day for complete information 
and prices. 
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poration with its legal affairs under the 

guidance of able, experienced attorneys, 
and not represented in a statutory capacity by 
The Corporation Trust Company if its state of 
incorporation is other than that in which its 
main office is located, is a rarity. Your clients’ 
corporation may be relatively small but its 
corporate safety is no less important to its 
officers, directors and stockholders. 


A LARGE, successful, well-managed cor- 


Can you afford to trust the responsibilities of 
its corporate representation to a less reliable 
agency than counsel for the largest corporations 
select for their clients’ companies? 


The confidence reposed in The Corporation Trust 
Company by attorneys for the nation’s best- 
managed corporations is the fruit of experience. 
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